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IN THE SUPREME COURT 
OP THE STATE OP UTAH 
RICHARD P. BASSETT, 
Plaintiff and Respondent, 
vs. 
WALTER BAKER, 
Defendant and Appellantf 
PETITION FOR RE-HEARING 
Case No. 14026 
Pursuant to Rule 76(e) of the Utah Rules of 
Civil Procedure, appellant herewith petitions this court to 
re-hear and reconsider its decision handed down in the above-
entitled matter on July 15, 1975.* < In support of this Petition, 
appellant relies upon the Memorandum of Points and Authorities 
and the affidavit attached hereto. 
~" .> 1975. DATED this ^ ^ 0 day of 
i 
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IN THE SUPREME COURT 
OP THE STATE OF UTAH 
RICHARD P. BASSETT, 
Plaintiff and Respondent, 
vs. 
WALTER BAKER, 
Defendant and Appellant. 
MOTION TO SUPPLEMENT 
THE RECORD ON APPEAL 
Case No. 14026 
Pursuant to Rule 75(h) of the Utah Rules of 
Civil Procedure, appellant herewith moves this court for 
an order that the Record on Appeal in the above-described 
matter may be supplemented by adding thereto the attached 
copy of the Memorandum Ruling dated February 19, 1975 from 
the District Court of Wasatch County. In support of this 
Motion, appellant relies upon the Memorandum of Points and 
Authorities and the affidavit attached herewith, 
DATED this \^fi day of /S**? 1975, 
2 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
IN THE SUPREME COURT 
OP THE STATE OP UTAH 
RICHARD P. BASSETT, ) 
Plaintiff and Respondent, ) MEMORANDUM OP POINTS 
) AND AUTHORITIES 
vs. ) 
WALTER BAKER, ) Case No. 14026 
Defendant and Appellant. ) 
I. PROCEDURAL BACKGROUND 
A. On December 27, 197*1, appellant made a 
Motion in the Fourth Judicial District Court of the State 
of Utah for a Summary Judgment in the above-entitled matter. 
B. On February 19, 1975 the lower court filed a 
Memorandum Ruling denying the defendant's Motion for a 
Summary Judgment. . 
C. On February 25, 1975 appellant filed a Notice 
of Appeal from the lower court's ruling denying summary judgment. 
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Df On July 15, 1975 this court dismissed 
appellant's appeal on the ground that the Record on Appeal 
did not contain a copy of the lower court's judgment from 
which this appeal is taken*' 
JI. RELIEF SOUGHT ON RE-HEARING 
Appellant seeks to perfect the Record on Appeal 
by adding thereto a copy of the lower court's Memorandum 
Ruling. Appellant further seeks a rehearing of his appeal 
on the merits• 
III. THE UTAH RULES OP CIVIL PROCEDURE GIVE THIS 
COURT POWER TO CORRECT AND MODIFY A DEFECTIVE 
RECORD. 
Rule 75(h) states: 
!fIf anything material to either party is 
omitted from the Record on Appeal by error or 
accident or is misstated therein, the parties 
by stipulation, or the district court, either 
before or after the record is transmitted to 
the Supreme Court, or the Supreme Court, on a 
proper suggestion or of its own initiative, 
may direct that the omission or misstatement 
shall be corrected, and if necessary that a 
supplemental record shall be certified and 
transmitted by the clerk of the district court," 
IV. THE UTAH RULES OF CIVIL PROCEDURE DO NOT EXPRESSLY 
REQUIRE THAT THE DESIGNATION OF RECORD ON APPEAL 
CONTAIN THE JUDGMENT, ORDER OR RULING FROM WHICH 
THE APPELLANT TAKES HIS APPEAL. 
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At no place does Rule 75 explicitely require that 
the lower courtTs Judgment, Order or Ruling be included in 
the appellant!s Designation of Record on Appeal, This court 
may properly hold by interpretation or implication that a 
record is deficient without the lower court's Judgment, Order 
or Ruling. However, a summary dismissal by this court is a 
particularly harsh penalty for appellant to pay absent a more 
clear statutory mandate. 
V. APPELLANT'S FAILURE TO INCLUDE THE MEMORANDUM 
RULING IN THE DESIGNATION OP RECORD ON APPEAL IS 
EXCUSABLE NEGLECT. 
As appears more fully from the attached affidavit, 
appellant's counsel is new to the bar and inexperienced. As 
argued more fully above, Rule 75 is.vague and ambiguous. 
Appellant urges the court to weigh such factors as circumstances 
which should mitigate the harsh remedy of dismissal; 
VI, THE FAILURE TO INCLUDE THE LOWER COURT'S MEMORANDUM 
RULING IN THE RECORD ON-APPEAL IS THE FAULT OF THE 
CLERK OF THE COURT OF WASATCH COUNTY AND APPELLANT 
SHOULD NOT BE PENALIZED THEREFORE. 
5 
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It Is true that appellant did not Include the 
lower 'courtfs Memorandum Ruling in his Designation of 
Record on Appeal. Nevertheless, it is the duty of the 
Clerk of the lower court to include such Memorandum Ruling 
in the Record on Appeal "whether or not designated" by the 
parties. Utah Rules of Civil Procedure 76(g). The Clerk 
of the lower court is therefore clearly and statutorily 
responsible for the deficiency in the record and this court 
should not penalize the appellant for such deficiency by a 
dismissal of the appeal. 
VII. CASE AUTHORITIES FULLY SUPPORT THE PROPOSITION 
THAT DISMISSAL OF APPELLANT'S APPEAL IS TOO HARSH, 
ESPECIALLY WHERE NO PREJUDICE HAS BEEN SHOWN TO 
APPELLEE. , , ; . , • . ' 
In a number of earlier cases> this court has held 
that the technical requirements of the appeals process may 
be modified or waived in order to achieve substantial justice 
between the parties. These cases include: Price v. Western 
Savings & Loan, 35 Utah 579 (1909); Zion's Savings Bank & Trust 
CO. v. Mtn-Lakes Poultry Farms, Inc., 98 Utah 410 (1940); Holton 
v. Holton, 121 Utah 451 (1952), 
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VIII. CONCLUSION 
Appellant failed to Include the Memorandum Ruling 
of the lower court In the Record on Appeal. However, the 
penalty of dismissal Is too harsh for such excusable neglect 
and the court should re-hear this matter on the merits. 
DATED this *^0 day of Utd£f > 1975. 
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IN THE SUPREME COURT 
OP THE STATE OP UTAH 
AFFIDAVIT 
Case No. 14026 
STATE OF UTAH ) 
) ss. 
County of Salt Lake ) 
I, Robert J, DeBry, being duly sworn, hereby depose 
and say that: 
1, I am the attorney of record for appellant. 
2, I have practiced law for less than two years. 
3t The Instant matter was the first law case 
which I accepted in my practice of law. 
4. The instant case is the only appeal I have 
made to the Supreme Court during my brief practice. 
5. In preparation for this appeal, I read 
Rule 75 of the Utah Rules of Civil Procedure.' However, that 
RICHARD F. BASSETT, 
Plaintiff and Respondent, 
vs. 
WALTER BAKER, 
Defendant and Appellant. 
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Rule did not expressly provide for the Judgment, Order, or 
Ruling of the lower court to be included as a part of the 
Record on Appeal. I was too inexperienced to realize the 
implied necessity of including the Memorandum Ruling of 
the lower court, 
6. By reason of Rule 75(e), I attempted to 
abbreviate the Record on Appeal as much as possible. 
DATED this 3 o day of LhJH , 1975_. 
1975. 
My commission expires; 
SWORN TO before me this 3 0 day 
T^>, 44MK.vfl<^ 
Notary Public 
Residing in Salt Lake City, Utah 
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( ( 
DISTRICT COURT OF WASATCH COUNTY, 
STATE OF UTAH 






F J L E D 






Plaintiff's Motion for Summary Judgment is 
denied. 
This matter will be set for further trial upon 
application of either party. The issue to be determined 
at such trial will be the amount of profits made, if any. 
Plaintiff is entitled to one-half of the profits, but under 
the decision of the Supreme Court, he is not chargeable 
with losses. 
Dated this / 7 day of February, 1975. 
BY-THE COURT; 
* ' « 
CC: J, Harold Call, Esq, 
T» _ "L ^  _ s.Vf.V 
w» 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
• « * , 
IN THE SUPREME COURT OF THE STATE OF UTAH 
% 
•ooOoo-
Richard F . Basse t t , 
Plaintiff and Respondent, 
v# 
Walter Baker , 
Defendant and Appellant. 
No. 14026 
FILED 
July 15, 1975 
Allan E. Mecham, Clerk 
JTUCKETT, Jus t i ce ; 
This case is now before the court the second t ime . The decision of the 
court is repor ted in Utah 2d , 530 P . 2d 1, and thefacts and decision of 
this court a r e as set forth there in . The court in that opinion decided that 
Baker had a right to sha re in any profits which might resul t from the sale 
of the l ivestock in question. The case was remanded for further p rpceed-
ings. After remand, the defendant moved for a s u m m a r y judgment, and we 
a s s u m e that motion was denied. Defendant has again appealed from the 
ruling of the court , but the r eco rd does not contain the judgment or o rder of 
the court below from which the defendant appea ls . Defendant failed to comply 
with Rule 72(a), Utah Rules of Civil P r o c e d u r e , and the appeal must be d i s -
missed.. Respondent is entitled to cos t s . 
WE CONCUR; 
F . Henr i Henriod, Chief Jus t ice 
A. H. El let t , Jus t ice 
J . Allan Crocket t , Jus t i ce 
Richard J. lylaughan. Jus t ice 
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DEC 9 1975 
BRIG'.IAM YOUNG UNIVERSITY 
J. Reuben Clark Law School 
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